Ve | - /
*“ CAPE TIMES” LAW REPORTS

OF ALL CASES DECIDED

IN THE SUPREME COURT

OF THE

CAPE OF GOOD HOPE,

DURING THE YEAR 1905

(WITH INDEX OF CASES AND DIGEST).

REPORTED BY

S. HH. ROWSON, B.A, LL.B,,

ADVOCATE OF THE SUPREME COURT.

VOL. XV. / )
A A

CAPE TOWN :
PRINTED AND PUBLISHED BY THE CAPE TIMES LTD., KEEROM STREET,
1906,



JUDGES OF THE SUPREME COURT DURING THE
YEAR 1905.

DE VILLIERS, Rigat Hox. Sir J. H, P.C.,, K.C.M.G., LL.D. (Chief Justice).
Absent from May 5th to December 1st.

BUCHANAN, Honx. Sir E. J, Knt. (Senior Puisne Judge).
MAASDORP, Hon. C. J. (Junior Puisne Judge).

HOPLEY, Hon. W. M. (Puisne Judge of the High Court).

ATTORNEY-GENERAL :

SAMPSON, Tuk Hon. Vicror, K.C.

&% 75, 1906



“CAPE TIMES” LAW REPORTS. 615

decide whether her evidence was quite
reliable in the matter. The first defence
raised in the case was that her alleged
signature was a forgery. That had been
withdrawn with an explanation, that
even now she was not satisfied that it
was hers. He would go no further.
He was satisfied that it was hers, and
that the signature was made in such a
way that she could not have forgotten
it. The signature was supposed to have
been made in August, 1903.. It was
quite possible that if that was all, it
might nave escaped her memory, because
it was a signature in blank, but they
found that in August, 1904, the matter
was conspicuously brought to her mind,
because she was called upon to cancel
stamps on a document containing a full
cession of the bond as security. That
was a circumstance that could not have
cscaped her memory. Then there was
another point. It was undoubtedly a
fact that this document was handed
to her to submit to her husband to
obtain his signature for a full cession.
She got the document out of Mr. Gray's
hands and took it away, and she now
said that she thought she had a perfect
right to do as she liked with it, and
she cancelled the cession and struck out
her own signature and that of her hus-
band. That was most improper con-
That being so, the question was
whether Mr. Gray had not given his
evidence in such a manner now as to
raise a likelihood or an absolute con-
viction that it was correct. He found
that althourh the bond was placed in
favour o{ hflra. hlzen Dauw’sfnamc. it
was simply for the purpose of securing
both her and her husband, and it was
really her wusband’s property that was
5iven at that time as security for decbt
ue by the husband to Mr. Gray. Up
to this point it appears that a contract
was entered into between the parties
for giving the bond as security. The
plaintiff alleged that the position was
subsequently altered, and that a furtns:
contract was made to the effect that
an absolute ocession should be passed.
The plaintiff stated that this occurred
in March. Now, be (his lordship) was
rather doubtful at one time whether “he
question of absolute cession had been
raised, until the bank appeared on the
scene, but Mrs. Den Dauw admitted that
the question was raised, and that she
would not consent to it. He was satis-
fied that if it was raised it was con-
sented to, because the defendant was
in some difficulty and required subse-
quont assistance in financial matters,
after her hueband left for Europe in
e business in which she and her |-us-
band were interested. Therefore the
Court hed to accept Mr, Gray's state-
ment that it was agreed in Beptemuer
to pass an absolute cession. The ques-
tion was raised as to whether there was

power under the Eunglish law in the

wife to bind herself, but counsel had
admitted that under tho ciroumstances
during the absence of her husband shc
had a perfect right to enter into such
a contract. The contract was a bona
fide one, and it amounted to this. She
agreed, i of giving this bond
simply as eecurity for the payment of
£200, to give absolute cession of it as
payment for £210 due on the promissory
note, and further payment of moneys
advanced amounting to nearly £300. It
had been said that at the time the
agreement took place the liability did
not amount to %£300, and that conse-
quel‘:itilybeit w?ed u.nlikel¥ thaht. a cession
woul agr upon for the payment
of a debt of that amount, when 1t did
not exist, but from the aocounts he was
satisfied that the debt was very nearly
£300. There was no doubt that it was
agreed that the cession should be
out and out. It seemed that in
September, 1904, this bond was
handed to Mrs. Den Dauw for the
purpose of carrying out the subsequent
agreement. She received possession of
this document, and kept it. Bhe struck
out the ocession as seourity. The docu-
ment was therefore in such a condition
that in order to restore the rights to the
plaintiffs it would be necessary to have
a proper cession executed, and the plain.
tifis were entitled to specifio performance
of their agreement by full cession of the
bond. An order would therefore be
given in terms of prayers (a) and (b)
of the declaration, It ap that
the full debt now due to the plaintiffs
amounted to 321 19s. 3d. The Court
would therefore give judgment in favoar
of the phintiffe for that amount.

Mr, Gardiner said he understocd the
plaintiff only claimed the £300.

Mr, Close: That is so.

Maasdorp, J.: Then judgment on
those terms will be given, ‘he bona
will now be handed to the Registrar,
and from him to the ﬁlaintiﬂ, and de-
fendant is to give full ocession of the
bond to the plaintiff by noon tu-morrow.
The defendant is to pay all costs.

[Plaintiff’s Attorneys: Fairbridge, Ar-
derne and Lawton. Defendant’s Attor-
ney: J. O’Reilly.]

SECOND DIVISION.

[Before the Hon. Mr. Justice HOPLEY.]

STERN AND CO. V, HABRIS.{ Aglgoith

This was an_aotion brought by Stern
and Co.;. of Upington, against” Harry
Harris, of Capo Town, to recover dam-
ages in the sum of £2,000 for an alleged
breach of agreement arising out of the
purchase by the plaintif firm of the
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business formerly carried on by defen-
dant at Upingtom under the style o
Harris Bros.
Plaintiffs’ declaration was as follows:
1. plaintiffis are William Stern
and Loopold Nussbaum, trading together
in nership at Upington under

Fn.rt. the
style of W, Stern and Co.

2, The defendant Harry Harris now
resides in Cape Town_ but heretofore,
before the 16th day of July, 1900, he
carried on business at Ubpington, under
the style of Harris Brothers.

3. On the 16th day of July, 1900, the
parties entered into the agroement in
writing, whereof a correct copy is here-
unto annexed, to which the laintiffs
crave leave to refer as though the same
were here set forth in full.

4. By the said agreement the plain-
tiffs purchased, ¢nter alia, for £1,500,
the different forms of business, with the
goodwill thereof, carried on by the de-
fendant, and the defendant, by clause
5, specially undertook not to start, open,
or support any business such as store,
shop, bar, liquor, produce, etc., within
fiftv miles of Upington, in opposition
to the plaintiffs.

5. In oconnection with and as part of
the business heretofore carried on by
the defendant and purchased by the
plaintiffs, he was accustomed to con-
tract for the supply to the Colonial
Government of such produce, mealies,
oats. oathay, aud the like, as was re-
quired frun time to time and year to
year, for the public service in conncec-
tion with the gaol and in connection
with the police engaged in the town of
Upington, the district of Gordonia and
neighbouring localities, and it was the
duty of defendant, in conformity with
his said agreement, neither personally
nor as a member or partner of any firm
to tender or offer to contract for the
supply of such produce at or from the
town of Upington, or within the radius
of fifty miles from the said town.

6. In breach of his duty and acting in

concert orfuﬂnemhip with another or
others, and using the style of Harris
Brothers, the defendant wrongfully
and unlawfully in 1903 tendered for and
obtained the contract with the Colonial
Government for the supply of such pro-
duce to the police throughout the dis-
trict of Gordonia for the year 1903 to

, and thereafter in 1904, in like
manner, acting with another or others.
and again using as aforesaid the style
of Harris Brothers, the defendant in
breach of his duty wrongfully and un-
lawfully tendered for and obtained the
contract for the like supplies for the
town of Upington, the plaintifis on this
occusion being also tenderers, and be-
ing successful in oltaining the contract
for such supplies for the neiglnbourinﬁ
field-cornetcies, but not for the town o

Uginf)ton.

. During the year of the coutract for
fmhoc supplies for 1903 to 1904, the de
endant by his agents used the town of
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Upington as a base or central place of
business for the distribution of the re
quired groduce, and both during that
year and since that contract expired he
has wrongfully and unlawfully started,
opened, and supported a business as a
merchant or ourveyor of produce within
the town and within the radius of fifty
miles from the town of Upington.

8. The plaintiffs have sustained serious
injury in their business and the good-
will thereof by reason of the wrongful
and unlawful acts of the defendant com-
mitted as hereinbefore set forth in op-
position to them, and the defendant to
the detriment of the plaintiffs has made
great profits in business out of the con-
tracts aforesaid, which he has wrong-
fully and unlawfully obtained in viola-
tion of his agreement with the plaintiffs,
and the plaintifis estimate their dam-
age in the sum of £2,000, and claim
accordingly.

Wherefore the plaintiffs pray for judg-
ment for the sum of £2,0 sterling, or
for other relief and costs of suit.

Clause 5 of the agreement wag in the
following terms: The said Harris Bros.
and the said Harris undertake not to
start, open, or support any business
such as store, shop. bar_ liquor, produce,
cte., within 50 (fifty) miles of Upington,
i(g opposition to the said Wm. Stern and
Jo.

Defendant, in his plea, said  that
plaintiffs did not now and had not for
some considerable time traded at Uping-
ton, or within fifty miles thereof. In
January, 1900, his (defendants’) business
premises were burnt down, and he car-
ried on no business thercafter at Uping-
ton, and in July he entered into the
said agreement. He had theretofore
tendered for the supply to Government
of produce, etc., as might required
for the lpm)lic servige in connection with
tho gaol and police cngaged at Uping-
ton, and the neighbourhood and such
tenders were sometimes acoepted, but
the defendant said that when the said
agreement was entered into he had no
contract with the Government. He ad-
mitted that in 1903 the firm of Harris
Bros., of which he was a member, und
which carried on  business in Cape
Town, sent in a teuder to the Colonial
Government for the supply of produce to
the police throughout the district of
Gordonia for the year 1903 to 1904, which
tender was accepted by the said Gov-
ernment, and thereafter the said firm,
as aforesaid, trading in  Cape Town,
sent in a tender for the like cupplies for
the town of Upington, which tender was
aceepted by the Colonial Government.
He denied that that was a breach of the
agrecment that he entered into with the
plaintiffs, or that it was wrongful or un-
tawful. He said that plamtiffs did not
tender for the said supply to the said
police 1n 1903 for the year 1903-4. Dur-
ing the said_contract for police supplies
the aforesaid firm of Harris Bros. sent
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the said required and ordered supplies
under the said contract with the Govern-
ment, by rail and otherwise, to Uping-
ton, from whence their agent, for that
purpose ouly, seut the various suppiies,
which arrived ut Upington to the out-
lying stutions. Defendant said that nei-
t{or of the contracts for the supphes for
the police in Gordonia and the towa oi
Upington was a breach of the agreement
with the plaintiffs. He, thorefore, pray-
cd that the claim may be dismissed, with
costs.

Plaintiffs, in their replication, admitted
that on the 1st September, 1904, they
sold their business, but said they con-
tinued to carry on  business at
Upington, especially in the way
of purchasing produce and other requi-
sites, to be supplied under contract with
the Colonial Government, and the Gov-
ernment of German South-west Africa.
They said that the tendering and ocon-
tracting to supplg produce was part of
the dcfendant’s business, which they
purchased. They adoutted that they
did not tender for the supplies for 1903-
4, but said that they did not see any
notices calling for tenders for such con-
tracts. They admitted that defendant
carried on business at Cape Town, but
said specially that he had carried on
business at {inngton in respect of the
matters complained of in this suit, both
personally and by agents, and had not
only distributed produce, but had pur-
chased supplies in the neighbourhood of
Upington.

{,' pon this issue was joined.

Mr. Searle, K.C. (with him Mr. Rus-
scll) for plaintiffs. Sir H. Juta, K.C.
(with him Mr. Burton) for defendant.

Mr. Secarle said that since the plead-
ings were filed, the plaintiffs had dis-
covered, he believed only l{esterday
(Thursday), that not only did the de-
fendants tender for the 1903-4 contract,
but also for the 1902-3 contract, and he
applied for an amendment of the declar-
\tion accordingly.

Sir H. Juta objected to the amend-
ment asked for, and said that it would
raise a point that he had no evidence at
present to meet. He added that if it
were merely & question of whether the
contract with the Government was a
breach of the agreement, then that
could be discussed without any evidence.
That point would decide contracts for
1602-3-4, or any other years.

[Hopley, J.: It almost seems to me
that, unless there be a considerable dis-
g:ete on the facts, the matter might have

n settled by a special case.]

Sir H. Juta said that he did not know
wlhy an cxception was not taken to the
plea.

Mr. Searle urged that the amendment
to the declaration should be allowed.

Hopley, J., said that the amend-
ment would not be allowed at present.
but it would bo open to him to allow
the amendment at a later stage if he

thought no prejudice would accrue to
the defendant. .

William Stern (one of the plaintiffs)
was called, and gave evideuce in sup-
port of the case set out in the declara-
tion. He spoke of the way in which
the prices of produce were forced up in
1903 by reason of the way in which
Jacobson bought up the local produce
Witness had as a consequence to send
to Port Elizabeth for mealies and bed-
ding. In 1904-5 goods came in direst
to the police camp. Witness oold his
business in September, 1804, to take
effect from November. Roo'asoa and
Hugo came into possession in Novem-
cer, 1904. Witness had preparvd a sche-
dule showing how his Jamazes were

e up. On the 1903 contract Le ceti-
mated he lost in his tradiug wbout
£1,000, on account of farmers whom
they would have bought mealies frow
not having traded at his stores.

[Hopley, J.: Why didn’t you throw
a sprat to catch a herring, and bid
higher than Jacobson?]

It would have becn too big a loss on
the other side. He tendered for for-
age in 1903 at 45s. per 100 lb. The
cost would have been 30s.,, so that
if he had got tue contract he would have
made 15s, a bag. The profit on 1,000
bags would have been £793 15s. The
bags were reckoned at 150 lb. each.

lf-f the Court: He could not say that
if Harris had not got the contract he
(witness) would have got it. Nobody
else seemed to know about it. The
contract was let at 60s.

[Hopley, J.: Do you suggest a police
scandal commission?]—If there were no
notices and no other tenders were called,
the Government should certainly inquire.

Sir H. Juta said that, on behalf of
the Government, he might say that the
contract was advertised,

Mr. Secarle said that the contract was
not advertised in the ** Victoria West
Messenger,” which was the recognised
organ for Government notices in the
uistrict of Gordonia.

Witness, replying to the Court, said
that he could not have tendered for the
contracts in 1903. He tendered to the
Kimberley police district later on. As
regarded the contract for 1904-5, he
obtained the contract for the out-sta.
tions, but Harris obtained the contract
for Upington. Witness tendered for both
Upington and the out-stations at the
same figures, viz., 24s, 6d. for oats, 24e.
for oathay, 2ls. for mealies, 5s, for
bedding, 24s. for bran, per 100 lb. in
cach case, The margin of profit was
very much smaller on the out-station
contracts than on the Upington con-
tract in consequence of the ocost of
transport riding. Witness estimated his
damages on the Upington ocontract at
£759 153, being the difference between
the tender prices that he sent in and
the cost of the produce landed in Up-
ington. In addition, he claimed dam-
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ages because he ocould have bought the
mealies and oathay required in Uping-
ton, and would have done trade with tho
farmers which he eetimated at £450,
yielding a profit of £150. The profit
on the out-station contracts would have
been very small. He also claimed that
he had lost in Upington on the first
oontract £1,000 worth of trade. on which
bhe estimated the profit at £333.

Crods-examined: He had sold the
goodwill for the contracting, general
stores, and bottle stores for £250, He
denied that he assumed that Govern-
ment contracting was not included in
his contract with Harris. He did not
look at the ‘‘ Government Gazette'’ at
the time of the 1904 contract, and he
did not ask the Magistrate or the Quar
termaster. That was not because he
knew that contracting was not included
in the contract between himself and
Harris, Henry Harris was not several
times at witness's store trying to buy
chaff for this very contract.

Re-examined: Harry Harris and Hen-

Harris were different persons. Henry
H&rﬁs was brother of Wolf Harris.
Henry Harris never told witness that
Harry Harris was in the contract.

Thomas Jacobson said he had ocarried
on busines: at Upington for five years
as a general dealer. He knew Harris
Bros. He entered into a sub-contract
with them in March, 1903, to supply
produce to the police.

Hopley, J., said that he proposed to
allow the amendment in the declara-
tion asked for by Mr. Scarle, and at
the conclusion of that day’s hearing ad-
ourn the case till Tuesday, thus ena-
ling defendant to prepare to meet any
new points.

Sir H. Juta protested, and said that,
as he had already pointed out, if the
tendering and contracting in 1903-4 were
a  breach of the agreement, then it
would make no difference to the main
issue whether there had been this con-
tract in 1902-3.

Hopley, J., said that he would not
allow the amendment at present, under
the circumstances.

The witness Jacobson said his first
agreement with Harris Bros., was that
he should supply at 45s. per 100, Harris
Bros., to take the difference between
that figure and the contract price. Wit~
ness afterwards had an agreement
with Harris to suply at 40s. per
100. These agrecments lasted six
months, at the end of which time
he became an agent of Harris Bros. at
8s. 6d. per 100 for transport for the first
three mouths, rising to 9s. in the fol-
lowing three months.  In March, 1904,

enry Harris came to Upington, and
hired” witness’s store at £10 a month.
Witness had then ceased to be agent of
Harris Bros. Witness had sold bedding
for the police contract to both Harry
and Henry Harris. Witness did not

LAW REPORTS.

tender for the contract in 1903, because
he did not see any notices. He had
tendered for the contract in 1804, and
also in 1905, but had not got the con-
tracts.

Crossexamined: He discussed this
police contract with Stern_in 1903,
when the goods were arriving at his
store.  Witness and Stern had shope
opposite each other, He wag ocertain
tﬁnt Stern knew in 1903 that Harris
Bros. had got the_ contract, and that
Harry Harris was Harris Bros.

Hendrik Pieter Steyn, farmer, Uping-
ton, eaid that in the winter of 1
Jacobson came and told him that he
would give 2, a bag more than any
other shopkeeper for mealies that he
wanted for I\J:'c Harris, who had to
supply the police at Kenhardt and Ur-
ington. jz:oboon said that he could
tell the other farmers of this offer.
Jacobson purchased nearly all the
mealies grown that season. It was
usual for the farmer to deal with the
shopkeeper who bought his produce.

Cross-examined: In the year
did not sell his mealies to Jacobson,
but to his own children. He charged
his children £2 a bag.

Jacob Jacobus Hugo, of the firm of
Robinson and Hugo, general dealers,
Upington, eaid that he entered into an
agrecement with Stern that they should
join equally in the proceeds of any con-
tract they entered into.

Cross-examined : This arraugement did
not refer to the police contract that his
firm had taken over from Stern.

Certain Cape Town witnesses remained
to be called for the plaintiffs,

Major F. A. Ellictt, C.M.P., ocalled
for the defendant, said that in 1902 he
was Acting Commissioner for Cape
Police, District No, 2, at Kimberley.
He also occupied that position in 1903.
It was customary to send notices to the
various districts for supplies. In 1903
a tender by Harris Bros, for supplies to
Gordonia was accepted. He did not
remember a tender having been sent in
by Stern. The notice was inserted
in the “ Government Gazette.’ He
thought the notice might not have been
inserted in the local paper owing to an
oversight. When the tender of Harris
Bros. wag accepted, he did not know
anything of Harry Harris; he simply
looked to Harris Bros. He remem-
bered having seen Wolf Harris.

Crosscxamined: All the tenders in
1802 were rejected, because they were
too high. He did not know how many
tenders were received. Harris Bros.
afterwards sent in a tender for £902 3s.
He thought that tender was lower than
those that had bheen rcoeived.  They
looked to the surety attached to tho
tender.  He thought the rejectcd
tenders of 1902 would be  obtalnab.e
from the office of the Quartermaster of
the C.M.P.
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Re-examined : After the comtracts hac
been lct, the police at Upington were
advised who the tenderers were,
_Hopley, J., on Mr. Searle’s applica-
tion, allowed the amendment of the
declaration already mentioned.

[The case was settled out of Court.]

SUPREME COURT

FIRST DIVISION.

[Before the Acting Chief Justice (the
Hon. Sir JOHN BUCHANAN) and the
Hon. Mr. Justice HOPLEY.]

COMMISSIONER OF TAXES V. 1905,
DE BEERS consoumun{ Aug. 7th.
MINES. .y 2lst.

Income tax—Share of profits made
by a foreign syndicate on
diamonds found in this
Colony—S8ec. 42 of Act 36
of 1904.

The D.B. Diamond Mining
Company, carrying on busi-
ness in this Colony, had
arranged to sell their diamonds
to a London syndicate, on con-
dition, inter alia, that they
should receire a certain per-
centage of the profits made by
the syndicate. Upon this per-
centage the Colonial Com-
missioner of Tazxes now claimed
income tax under Act 36 of
1904.

Held on appeal from the
Court of Review, that as the
company's share of the profits

by the syndicate iwas
derived from diamonds found
in thix Colony, Sec. 42 of Act
36 of 1904 wax wide enough to
cover thig, and that it was,
therefore, subject to income tax.

This was virtually an appeal ‘(in the
form of a special case stated) from a

ision of the Court of Review on
questions of Income-tax as to the lia-
bility of the De Beer’s Consolidated
Mines to pay Income-tax on a certain

share of profits derived by them from
the operations of a ocertain  London
Syndicate.

The case was stated in the following
terms:

1. The De Beers Consolidated Mines,
hereinafter called the company, ocarries
on, inter alia, the business of mining in
this colony.

2. The companf was assessed by the
Commissioner of Taxes (hereinafter
called the Commissioner) under Act 36
of 1904 for income tax pur, on its
general sources of income for the year
ending 30th June, 1904.

. The company objected under sec-
tion 72 of the said Act to the Commis-
sioner’s assessment of £8,135 9s. as in-
come tax in respect of a certain sum of
£162,709, this latter sum being an
amount received by the company as its
share of ?lroﬁts on certain dealings in
diamonds hereinafter referred to. ~The
objection was made on the ground that
these profits were mado in London, and
not in this colony. The company did
not object to the remainder of the as-
sossment by  the Commissioner in re-
spect of the rest of its income, and has
paid ,illvl‘come tax thereon. ted . ;

he company appea. against the
assessment, and on the 6th and 7th
March, 1805, the appeal was heard at
Kimberley by the Court of Review, con-
stituted under Act 34 of 1904. he ap-
peal was allowed.

5. The Commissioner, being dissatis
fied with the decision of the Court of

Review, has, under section 74 of Act
36 of 1904, requested that a case be
stated for the ision of the Hon. the

Supreme Court on the question of law
involved in the decision given by the
Court of Review. .

6. On the 2nd December, 1801, certain
persons (hereinafter called the syndi-
cate) entered into an agreement with
the company relative to the disposal of
the company’s diamond output.

7. Clause 1 of the agreement provides
as to the purchase of the output for a
period ending  February, 1902. Clause
12 gives an option to continue the agree-
ment as to the output for the period
ending June, 1802; while clauses 15 and
16 give further options for periods ex-
tending finally to 30th June, 1906.

8. TEO agreement was during the year
onding 30th June, 1904, of full legal
force and effect betwecen the company
and the syndicate, in terms of, and to
the extent covered by clause 20 thereof,
the right of election and option under
clause 16 aforesaid having been regular-
ly and duly exercised.

9 me of the membors of the syndi-
cate, with large interests therein, also
hold a large number of shares in the
company. Some are directors in the
company.  Mr. Hirschhorn, who is an
alternate dircctor of the company with
Mr. Beit (who is largely interested in
the syndicate), is the valuator, who, act-



